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Case No. 04-50231 GFK 
 

NOTICE OF HEARING AND MOTION FOR 
ORDER AVOIDING JUDICIAL LIEN 
IMPAIRING EXEMPTION 

 
 

 
______________________________________________________________________________ 
 
TO:  Robert R. Kanuit, Chapter 7 Trustee; John A. Hedback, United States Trustee; Michael T. 
Pourpore, judgment creditor; Karen Olson, attorney for Michael T. Poupore; and all other parties 
in interest. 
 

1.   Janet Lenora Olson, fka Janet Lenora Gross, Debtor in this Chapter 7 proceeding 

(“Debtor”), by and through her duly authorized attorneys, moves the court for the relief 

requested below and gives notice of hearing herewith. 

  2.    The court will hold a hearing on this motion at 2:00 p.m. on October 6, 2004, 

before the Honorable Gregory F. Kishel in Courtroom No.2, United States Courthouse, 515 West 

First Street, Duluth, Minnesota 55802, or as soon thereafter as counsel may be heard. 

3.   Any response to this motion must be filed and delivered not later than October 1, 

2004, which is three days before the time set for the hearing (excluding Saturdays, Sundays and 

holidays), or served and filed by mail not later than September 27, 2004, which is seven days 

before the time set for the hearing (excluding Saturdays, Sundays and holidays). UNLESS A 

RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT 

THE MOTION WITHOUT A HEARING. 
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4.   This motion is filed pursuant to Bankruptcy Rules 4003(d) and 9014 and Local 

Rules 9013-1 through 9013-3. Debtor seeks entry of an order avoiding a judicial lien which 

impairs an exemption of the Debtor pursuant to 11 U.S.C. § 522(f). 

5.   This case was commenced by the filing of a voluntary Chapter 7 petition by the 

Debtor on March 3, 2004. The case is now pending in this court. The court has jurisdiction over 

this motion pursuant to 28 U.S.C. § 1334 and 157(a), Local Rule 1070-l and 11 U.S.C. § 522(f). 

This is a core proceeding. 

6.   On October 10, 2003, the Honorable Mark A. Munger, District Court Judge, Sixth 

Judicial District, St. Louis County, State of Minnesota, entered Findings of Fact, as well as an 

Order and Memorandum of Law, in that state District Court case entitled Michael T. Poupore v. 

Janet L. Gross, NKA Janet L. Olson, District Court File Number C6-02-602368 (hereinafter “the 

State Action”). A true and accurate copy of Findings of Fact, Order and Memorandum of Law 

are attached hereto and marked as Exhibit A.  

7. Judge Munger’s October 2003 Order directed the entry of Judgment in favor of 

plaintiff Michael Poupore and against the Debtor in the amount of $27,111.14 on Poupore’s 

claim for unjust enrichment. Specifically, Judge Munger found that, during the period of the 

parties’ cohabitation, Poupore had contributed $17,682 in labor and $9,429.14 in materials 

toward the improvement of the Debtor’s homestead located at 4931 Fish Lake Road in Duluth, 

Minnesota.1 Judgment in the amount of $27,111.14 was entered in favor of plaintiff Poupore and 

                                                 
1 Earlier in the State Action, specifically by Order and Memorandum of Law dated and filed May 16, 2003, Judge 
Munger granted the Debtor’s motion for summary judgment (1) dismissing with prejudice plaintiff’s claim seeking 
establishment and enforcement of a Mechanics Lien under Minn Stat. §514 et seq, (2) dismissing with prejudice 
plaintiff’s claim for declaration of a constructive trust, (3) dismissing with prejudice plaintiff’s request for an order 
requiring the sale of the Debtor’s homestead, and (4)declaring the plaintiff’s Notice of Lis Pendens null and void. A 
true and accurate copy of Judge Munger’s Order and Memorandum of Law dated and filed May 16, 2003, is 
attached hereto and marked as Exhibit B. 
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against the Debtor on November 10, 2003 (hereinafter “the State Court Judgment”).2  The State 

Court Judgment was docketed in St. Louis County, Minnesota on March 2, 2004. This Chapter 7 

case was filed the following day, March 3, 2004.    

8.   On October 10, 2003, and at all times since that date, the Debtor has resided at 

4931 Fish Lake Road, Duluth, St. Louis County, Minnesota, 55803, which she has during that 

period solely owned and occupied as her homestead along with her husband, Michael Olson, her 

two children and her husband’s three children. This real property is more fully described as the 

South ½ of the Southwest ¼ of the Southeast ¼ of the Northeast ¼, Section 23, Township 52, 

Range 15, St. Louis County, Minnesota (hereinafter “the Real Property”). 

9. The approximate fair market value of the Real Property was on October 10, 2003, 

and has since that date been, approximately $175,000. 

10. The Real Property is currently subject to and encumbered by a first priority real 

estate mortgage lien executed in favor of Bank of America (hereinafter “the First Mortgage”). 

The current balance of the First Mortgage debt is approximately $88,000. 

11. Schedule F filed by the Debtor in connection with this bankruptcy case listed 

plaintiff Michael T. Poupore as a creditor with an address of 3953 E. Calvary Road, Duluth, MN, 

as well as c/o the plaintiff’s attorney, Ms. Karen Olson, at 2002 West Superior Street, Duluth, 

MN 55816.  

12. Schedule C filed by the Debtor in connection with this bankruptcy case listed the 

Real Property as exempt pursuant to Minn. Stat. §510.01 and §510.02. No objections were filed 

to this exemption. 

13. On June 8, 2004, the Court entered an Order for Discharge of Debtor in this 

bankruptcy case. 
                                                 
2 Exhibit A, page 7. 
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14. As of the date of the commencement of this bankruptcy case, the State Court 

Judgment constituted a judicial lien which impairs the Debtor’s exemption of her homestead 

under Minn. Stat. §510.01 and §510.02, and should therefore be avoided pursuant to 11 U.S.C. § 

522(f).   

15.  If any testimony is necessary on any of the facts relative to this motion, testimony 

will be given by Ms. Janet L. Olson, 4931 Fish Lake Road, Duluth, St. Louis County, Minnesota, 

55803. 

WHEREFORE, Debtor seeks an order from this Court avoiding the lien represented by 

the docketing of the State Court Judgment pursuant to 11 U.S.C. § 522(f), and for such other and 

further relief as the court deems appropriate under the circumstances. 

Dated:  August 24, 2004. 

      HANFT FRIDE,  
       A Professional Association    
  
 
            By  /S/      
      Frederick A. Dudderar, Jr. 
      Attorney Registration No. 129070 

Attorneys for Debtor 
      1000 U.S. Bank Place 
      130 West Superior Street 
      Duluth, Minnesota 55802-2094 
      (218) 722-4766 
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______________________________________________________________________________ 

 
STATEMENT OF FACTS 

 

On October 10, 2003, the Honorable Mark A. Munger, District Court Judge, Sixth 

Judicial District, St. Louis County, State of Minnesota, entered Findings of Fact, as well as an 

Order and Memorandum of Law, in that state District Court case entitled Michael T. Poupore v. 

Janet L. Gross, NKA Janet L. Olson, District Court File Number C6-02-602368 (hereinafter “the 

State Action”). Judge Munger’s October 2003 Order directed the entry of Judgment in favor of 

plaintiff Poupore and against the Debtor in the amount of $27,111.14 on Poupore’s claim for 

unjust enrichment. Specifically, Judge Munger found that, during the period of the parties’ 

cohabitation, Poupore had contributed $17,682 in labor and $9,429.14 in materials toward the 

improvement of the Debtor’s homestead located at 4931 Fish Lake Road in Duluth, Minnesota.1 

Judgment for $27,111.14 was entered in favor of plaintiff Poupore and against the Debtor on 

                                                 
1 Earlier in the State Action, specifically by Order and Memorandum of Law dated and filed May 16, 2003, Judge 
Munger granted the Debtor’s motion for summary judgment (1) dismissing with prejudice plaintiff’s claim seeking 
establishment and enforcement of a Mechanics Lien under Minn Stat. §514 et seq, (2) dismissing with prejudice 
plaintiff’s claim for declaration of a constructive trust, (3) dismissing with prejudice plaintiff’s request for an order 
requiring the sale of the Debtor’s homestead, and (4)declaring the plaintiff’s Notice of Lis Pendens null and void. A 
true and accurate copy of Judge Munger’s Order and Memorandum of Law dated and filed May 16, 2003, is 
attached as Exhibit B to the Debtor’s NOTICE OF HEARING AND MOTION FOR ORDER AVOIDING 
JUDICIAL LIEN IMPAIRING EXEMPTION. 
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November 10, 2003. The State Court Judgment was docketed in St. Louis County, Minnesota on 

March 2, 2004 (hereinafter “the State Court Judgment”). This Chapter 7 case was filed the 

following day, March 3, 2004.    

On October 10, 2003, and at all times since that date, the Debtor resided at 4931 Fish 

Lake Road, Duluth, St. Louis County, Minnesota, 55803, which she has during that period solely 

owned and occupied as her homestead along with her husband, Michael Olson, her two children 

and her husband’s three children. This real property is more fully described as the South ½ of the 

Southwest ¼ of the Southeast ¼ of the Northeast ¼, Section 23, Township 52, Range 15 

(hereinafter “the Real Property”). The approximate fair market value of the Real Property was on 

October 10, 2003, and has since that date been, approximately $175,000. The Real Property is 

currently subject to and encumbered by a first priority real estate mortgage lien executed in favor 

of Bank of America (hereinafter “the First Mortgage”). The current balance of the First 

Mortgage debt is approximately $88,000. 

Schedule F filed by the Debtor in connection with this bankruptcy case listed plaintiff 

Michael T. Poupore as a creditor with an address of 3953 E. Calvary Road, Duluth, MN, as well 

as c/o the plaintiff’s attorney, Ms. Karen Olson, at 2002 West Superior Street, Duluth, MN 

55816.  Schedule C filed by the Debtor in connection with this bankruptcy case listed the Real 

Property as exempt pursuant to Minn. Stat. §510.01 and §510.02. No objections have were filed 

to this exemption. On June 8, 2004, the Court entered an Order for Discharge of Debtor in this 

bankruptcy case. 
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ARGUMENT 

As of the date of the commencement of this bankruptcy case, the State Court Judgment 

constituted a judicial lien which impairs the Debtor’s exemption of her homestead under Minn. 

Stat. §510.01 and §510.02, and should therefore avoided pursuant to 11 U.S.C. §522(f). Section 

§522(f) provides, in relevant part, 

Notwithstanding any waiver of exemptions but subject to paragraph (3), the debtor may 
avoid the fixing of a lien on an interest of the debtor in property to the extent that such 
lien impairs an exemption to which the debtor would have been entitled under subsection 
(b) of this section, if such lien is-- 

(A) a judicial lien,  
 
A “judicial lien” is defined in 11 U.S.C. §101(36) as “a lien obtained by judgment, levy, 

sequestration, or other legal or equitable process or proceeding.”  The courts of this District have 

consistently held that the docketing of a simple money judgment representing a claim for labor 

and/or materials contributed to the improvement of a Minnesota homestead creates a “judicial 

lien” which can be avoided under 11 U.S.C. §522(f). In re Croce , 190 B.R. 106 (Bankr. D. 

Minn. 1995); In re Farnsworth,1986 WL 311163 (Bankr.D.Minn.1986); In re Builders and 

Remodelers, Inc., 20 B.R. 440 (Bankr.D.Minn.1982). In Farnsworth, the creditor requested relief 

from the automatic stay in order to pursue a judgment against the debtor for the value of 

materials incorporated into the debtor’s homestead. The Court denied that motion for lift stay 

opining, in footnote 6 of the decision, that: 

One other plausible reason for the denial of the motion [for relief from 
stay] is that its grant would only allow Movant to create and perfect a 
judicial lien which Debtors could then avoid under 11 U.S.C. §  522(f).   
See Builders and Remodelers, Inc. v. Hanson, at 442.   Movant argues that 
Builders and Remodelers is no longer good law, (apparently) in view of 
the intervening decision in Boyd v. Robinson, 741 F.2d 1112 (8th 
Cir.1984).   This Court refuses to analogize Movant's pre-petition rights 
with those of the holder of a marriage dissolution lien involved in Boyd v. 
Robinson.   The Eighth Circuit recognized that the lienholder there had 
held a pre-dissolution, pre-petition property right in the homestead 
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involved, and that the lien created in the dissolution decree only 
transmuted that title/ownership interest into another form of property 
interest.  741 F.2d at 1114-5.  Here, there is no question that entry of 
judgment would effect a more basic--and impermissible--transmutation of 
the rights of an unsecured creditor into those of a secured creditor.   This is 
precisely the situation which Congress addressed in enacting §522(f). See 
In re Hahn, 60 Bankr. 69, 76 (Bankr.D.Minn.1986).   A Minnesota 
"constitutional lien" is plainly a "judicial lien" within the meaning of 11 
U.S.C. §  101(30), subject to avoidance under §522(f).   Allowing Movant 
relief from stay to create one would be a futile and pointless act. 

 
 1986 WL at 311163 (bracketed material supplied). 

In the present case the Debtor’s homestead is worth approximately $175,000 and is 

subject to a first mortgage lien of approximately $88,000. This leaves the Debtor with only  

$87,000 in equity in her homestead before consideration of the State Court Judgment, whereas 

the homestead exemption available under Minn. Stat. §510.01 and §510.02 equals up to 

$200,000 in equity.  If left in place, the judicial lien represented by the State Court Judgment 

would therefore impair the homestead exemption otherwise available to the Debtor. Accordingly, 

Debtor respectfully requests an order from this Court avoiding the judicial lien represented by 

the docketing of the State Court Judgment pursuant to 11 U.S.C. § 522(f), and for such other and 

further relief as the court deems appropriate under the circumstances. 

Dated:  August 24, 2004. 

      HANFT FRIDE,  
       A Professional Association 
 
            By  /S/      
      Frederick A. Dudderar, Jr. 
      Attorney Registration No. 129070 

Attorneys for Debtor 
      130 West Superior Street 
      Duluth, Minnesota 55802-2094 
      (218) 722-4766 
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______________________________________________________________________________ 
 
 Debtor’s Motion For Order Avoiding Judicial Lien Impairing Exemption came on before 

the Court on October 6, 2004. Appearances, if any, were as noted on the record. It is hereby 

ORDERED AND ADJUDGED that: 

1.   Debtor’s Motion For Order Avoiding Judicial Lien Impairing Exemption should 

be and hereby is GRANTED. 

  2.    The lien upon the Debtor’s real property, specifically described as the South ½ of 

the Southwest ¼ of the Southeast ¼ of the Northeast ¼, Section 23, Township 52, Range 15, St. 

Louis County, Minnesota, which lien was created by that judgment entered in the Minnesota 

District Court case entitled Michael T. Poupore v. Janet L. Gross, NKA Janet L. Olson, District 

Court File Number C6-02-602368, in favor of plaintiff Michael Poupore and against the Debtor 

Janet L. Olson, formerly Janet L. Gross, in the amount of $27,111.14, docketed in St. Louis 

County, Minnesota on March 2, 2004, is hereby avoided and extinguished pursuant to 11 U.S.C. 

§ 522(f). 

Dated: ______________________, 2004  
              
       Gregory F. Kishel 
       United States Bankruptcy Judge 
 


